
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES AND MEMORANDA 487 

exertions, such things would cease to have value, or, rather, 
such things could never have existed. The decisive point 
for our present question is that such things are not available 
to j>ay wages. This fact once fully recognized, the discussion 
of the wages problem may be expected to take a more useful 
direction than it has had in certain recent publications. 

S. M. Macvane. 



ACTION UNDER THE LABOR ARBITRATION ACTS. 

Seven States have been equipjued with laws providing some 
special form of arbitration or mediation for the settlement of 
industrial disputes. These States are Iowa, Kansas, Massa- 
chusetts, New York, New Jersey, Ohio, Pennsylvania.* 

Roughly speaking, these acts may be divided into two 
classes, — those creating a permanent board of arbitration ap- 
pointed by the governor, with jurisdiction over the whole 
State, as in Massachusetts and New York, and those providing 
merely for the creation of local boards in each county, usually 
upon the joint petition to the Court of Common Pleas of a 
specified number of employers and employees, as in the case 
of the other States mentioned. It is true that there are also 
provisions for local boards in Massachusetts and New York ; 
and New York, in particular, has attempted to combine the 
two methods, by making jorovision for an appeal from the 
decision of the local boards to the three arbitrators constitut- 
ing the State board: but the attempt has altogether failed. 
None of the boards, not even the permanent boards, have had 

*For an analysis of the statutes of Iowa, Kansas, Massachusetts, and New 
York, see this Journal, supra, p. 86. 

In Illinois, a Mil modelled on the Massachusetts act was passed by the House 
of Representatives about the middle of April, 1887, but was defeated in the Senate 
about two months later. On the 17th of June, however, the governor approved a 
bill providing " that two or more persons or corporations may appear in person 
or by attorney in any circuit court (or in the Superior Court of Cook County) and 
submit to any judge thereof, orally, and without formal pleadings, any matter in 
controversy," —having first entered into a written agreement to waive all right of 
appeal, release all errors, and submit the decision as flnal and binding. The bill 
seems to have wholly escaped the notice of those advocating arbitration boards, 
but Commissioner John S. Lord of the Bureau of Labor Statistics thinks " it may 
prove not the less a single and effective legal process to those who desire arbitra- 
tion at all." An arbitration bill was also lost at the last session of the legislat- 
ure in both Nebraska and California. 
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any power of initiative ; and the Massachusetts law also pro- 
vides that there shall be no strike or lockout on the part 
of the petitioners pending the action of the board. It is the 
object of the present paper to give a summary review of the 
operations of this body of legislation, based upon public re- 
ports and letters received from proper sources in the States 
concerned. 

It appears that the New Jersey legislature passed an arbitra- 
tion act of a very mild kind as early as 1880. As this did 
little more than give official sanction to the practice of settling 
labor disputes by means of private arbitration, no action was 
ever taken under it ; and a new law was consequently enacted 
in 1886. Of the second law, Commissioner James Bishop 
says : — 

There has not been, to my knowledge, any use made of the law. The 
usual method has been for each party to name a person to judge the 
case; and, if they cannot agree, a third person is chosen by these two, 
whose decision is final and binding. In the larger cities, the Board of 
Trade generally has an arbitration committee, to act with a similar com- 
mittee appointed by the Knights of Labor Assembly in that district. 
These form a permanent board, and adopt stringent rules for their gov- 
ernment. The city of Paterson pursues this plan. 

The Pennsylvania "Voluntary Trade Tribunal Act" was 
passed during the session of 1883. Joel B. McCamant, Chief 
of the State Bureau of Industrial Statistics, says : — 

Under this act, either party to the labor dispute can obtain from the 
judge of the Court of Common Pleas in the county where the dispute 
arises a rule to arbitrate, when, if the other side is agreed, arbitrators 
are chosen, who in turn choose an umpire in case of disagreement. In 
three instances, the law has been put in practice by the miners and oper- 
ators in the bituminous coal regions in the Alleghany County district. 
The result was not satisfactory, and the practice of resorting to legal 
arbitration has been abandoned. 

The law is not compulsory, and cannot be made so ; and, from all the 
information I can obtain, there is no better way to settle labor disputes 
than for the employees to thoroughly organize, save a little money, study 
the necessities of the particular trade or calling, and then act as a body. 
The lion and the lamb will never arbitrate. You must have two of a 
kind ; and in Pennsylvania, where corporations rule supreme, working- 
men must organize or submit to the exterminating process. 

The workingmen in the iron and steel industry regulate prices on 
the sliding scale of selling prices, and they are so well organized and so 
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well informed in all things relating to their trade that they succeed 
almost invariably in fixing wages without the necessity of a strike or 
lockout. 

In Ohio, arbitration had met with some favor previous to 
the enactment of any special law. At length, in 1885, a bill 
was passed with complicated provisions for the appointment of 
local boards of arbitration, upon the application of a sufficient 
number of petitioners to the county Court of Common Pleas. 
Elaborate regulations were made for the appointment of an 
umpire; and every board was to continue in existence for one 
year, without compensation, expenses to be defrayed by "vol- 
untary subscription." Since then, the resort to private arbi- 
tration has increased; but Commissioner A. D. Tassett says 
he " does not know of a case arbitrated under this law." 

The following extract is from the report of ex-Commissioner 
McHugh : — 

Since the passage of the arbitration law in February, 1885, no effort 
has been made to put its provision into practical use, largely for the 
reason that compulsory arbitration is generally regarded as impracti- 
cable. It may be said of this law that, while its provisions are drawn 
with a view to voluntary action, its operations are compulsory in the 
matter of a moneyed award ; and, as employees are not usually regarded 
as responsible in a monetary sense, no employer will engage in a volun- 
tary act where he cannot enforce, as well as respond to, a decree for 
a specified amount of money. Again, it is admitted that arbitration, 
where individuals only are parties to the dispute, cannot be forced to 
abide by the decisions of such a board, because, as one man forcibly 
expressed it, "no employee can be made to work against his will, and 
no manufacturer can be forced to run at a loss." To our mind, the 
provisions of this law can never be enforced until an act be passed in- 
corporating and making legal trade-unions. Were such a law in exist- 
ence, every society, taking advantage of it, would at once become a 
responsible body; and, if it voluntarily became a party to a case sub- 
mitted for settlement to an arbitration tribunal, the decree, if against it, 
could be enforced, for the union would have sufficient power to compel 
a compliance upon the part of its members. That arbitration can be 
made successful in the absence of law can readily be seen by a perusal 
of the . . . proceedings of the Miners' and Operators' Board of Arbitra- 
tion and Conciliation, recently held in the city of Columbus. 

The Kansas law, which was approved in February, 1886, 
has met with no better success. The comments of Commis- 
sioner Frank H. Betton, of the State Bureau of Labor Statis- 
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ties, are of special interest, however, as contrasted with the 
opinions just quoted in regard to the Pennsylvania and Ohio 
laws. After stating that " no use has been made of the law as 
yet," he adds : " Our people [wage-workers] are not satisfied 
with the law. They say to this bureau that, when they pro- 
pose to resort to it, the employers tell them they have nothing 
to arbitrate. Employees of colorations want the law made 
compulsory ; and a bill looking to that end was introduced 
late in the last session, 1887, but was not reached." 

The opinion in favor of compulsory arbitration is expressed 
emphatically by miners, whose opinions are quoted in the 
report of the State Bureau of Labor for 1886. In the lan- 
guage of one of them, " The law is no good as it stands. It 
must be made compulsory, and then there will be an end to 
strikes." 

The Iowa law has been in existence since March, 1886 ; but 
Commissioner E. R. Hutchins thinks "it has never been tried 
since its enactment." 

It is something of a relief to turn from this record of inac- 
tivity in States providing only local boards of arbitration 
to the evidence of comparative activity in Massachusetts and 
New York. Here, at least, we should expect to find some- 
thing. In each State there has been a permanent board, and 
the boards have naturally found something to do. Indeed, 
in New York, the arbitrators are paid a fixed salary for render- 
ing their services. In Massachusetts, until very recently, the 
salaries have unfortunately depended on the amount the arbi- 
trators have been called upon to do. 

The New York board began work in June, 1886, under 
the act passed in the preceding month, by distributing among 
employers and employees throughout the State twenty thou- 
sand circulars calling attention to the provisions and purposes 
of the law, and announcing that the board was ready to be 
appealed to. The weakness of the law became apparent at 
once. There was in progress at the time a strike and lockout 
in the shirt and collar industry at Troy, affecting thirty-three 
establishments and ten thousand employees. The newspapers, 
naturally, called upon the board to do something; but "a 
careful reading of the law disclosed the fact that it had no 
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power to interfere." An appeal to the Attorney-general only- 
sustained this interpretation of the law. 

The act creating a State board of arbitration [he said] is clear and 
definite concerning the powers and duties of such board, which only 
acquires the right to act when appeals are taken from the decisions 
of the local boards. While I readily see the force and sense of your 
suggestions, I am free to confess that I do not see how such an inter- 
pretation can be given to the act as to give even a semblance of 
authority to the State board to negotiate and act in first instances 
between the employees and employers. 

Nothing daunted by this confirmation of its opinion, the 
board offered to mediate. It held separate and then joint 
conferences with the parties, and finally recommended a 
schedule of wages. The recommendation, although accept- 
able to a large majority of the employees, was at first rejected. 
" Soon thereafter, however, through the influence of the Ex- 
ecutive Board of the Knights of Labor, wiser counsels pre- 
vailed; and the employees returned to work, substantially 
upon the terms offered by the manufacturers and recom- 
mended by the board, and have continued without interrup- 
tion since. . . . The strike and lockout had continued between 
five and seven weeks, so that the loss to labor alone was 
between $500,000 and $600,000. To the manufacturers, it is 
estimated at between $300,000 and $400,000." 

This policy of direct mediation once inaugurated, four 
other cases arose, in which the board held formal sittings at 
the place of the dispute, took testimony under oath, and ren- 
dered decisions which the parties had agreed in advance to 
accept. In one case, a lockout was obviated which would 
have directly involved twenty-five hundred steel and iron 
workers. In another instance, a strike and lockout was settled, 
involving one thousand brickmakers. A third dispute was 
settled which had led to " a partial stoppage of the work of 
the mills" of the Cable Flax Company at Schagticoke, while 
the fourth hearing resulted in the satisfactory settlement of 
a dispute as to wages in a " mailing agency " in New York 
City. Besides these formal hearings, the member of the 
board resident in New York City has been prominent for 
his zeal and success in negotiating: several informal settlements 
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of labor disputes, especially those involving the street rail- 
roads of that city. 

The experience of the Massachusetts board was in some 
respects similar to that just recounted. The act was passed 
in June, 1886, and differed essentially from the New York act 
in that it gave to the parties desiring arbitration the choice 
between resort in the first instance to a local board or to the 
State board. Early in September, a circular similar to that 
distributed in New York " was prepared and sent by mail to 
every person, firm, or corporation engaged in manufacturing 
in the State and employing not less than twenty-five persons." 
Up to May 7, 1887, the board had responded in all to seven 
applications. In three of these, the employers refused to join ; 
three others were joint applications, submitting certain ques- 
tions to the determination of the board ; and in the remain- 
ing case neither party was willing to join in the application 
made by the other, but after three days had been spent in 
a hearing on the employees' petition an understanding was 
arrived at, in accordance with which both the applications 
were placed on file at the request of parties respectively inter- 
ested, and a joint application presented instead. The conduct 
of the employers in the first three hearings is especially signifi- 
cant. 

The first appeal to the good offices of the board came from 
the employees of a firm engaged in the manufacture of elastic 
web in Chelsea. At the public hearing conducted at the city 
hall, the firm, by its attorney, protested against the proposed 
investigation, and then withdrew when the objection was 
overruled. It soon appeared, however, that the employees had 
been on a strike for upwards of four months ; and, on account 
of this, the board was "compelled to decide that, under the 
provisions of the statute, it would not be legally justified in 
offering its advice to either party." The dispute was conse- 
quently left to settle itself. The second hearing on the peti- 
tion in behalf of the Groveland Mills was also conducted in 
the absence of the employer, to the great regret of the board. 
In fact, a lockout was begun on the second day of the hear- 
ing ; and, in spite of the recommendation of the board for an 
advance of wages in certain departments, the employees were 
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forced to yield. It is stated in the report that "there has 
since been an increase in wages and something done towards 
correcting the inequalities complained of. Upon the resump- 
tion of business, however, four men and one woman who ap- 
peared before the board and testified at the public hearing 
were denied work, and have not since been employed in the 
mills." 

The next petition was in regard to wages, piece-work, and 
hours of labor in behalf of one hundred and thirty employees 
engaged in "making keys and sharps for pianos and organs 
and in the manufacture of actions." The employers refused 
to join in the petition, and did not appear at the hearing. 
In this instance, however, the board congratulated itself on 
being instrumental in securing a reduction in the number of 
hours required for a week's work from sixty to fifty-nine. At 
all events, notice of this change was posted in the factory 
after the notice of the hearing had been ordered. " All other 
matters remain as before." In two instances of joint applica- 
tion, price-lists and other recommendations, based on evidence 
adduced at the hearing and on further information from a 
large number of separate establishments, were submitted to 
firms engaged in the manufacture of boots and shoes, — one in 
Plymouth and one in Boston. A still more elaborate report 
was submitted February 8, touching personal grievances, 
wages, the removal of shoe factories to the country towns, 
and other matters " deemed to be of the greatest importance 
to the shoe manufacturers of Lynn." And, finally, these find- 
ings were followed May 7 by the recommendation of certain 
rules and of an exhaustive price-list "in the matter of the 
joint application of the Hallo well Granite Company, a cor- 
poration doing business in Boston, and its employees." 

The meagreness of these results is evident at a glance. 
There had been no dearth of strikes and lockouts, and no 
effort had been spared by either board to make State arbitra- 
tion popular and effective. Yet the results were small. Both 
boards regarded the laws as defective. In New York there 
was said to be too much " red tape " about the formation of 
the local boards, " the proceeding being almost as complicated 
as the commencement of an action at law." On the other 
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hand, there was every inducement for the formation of local 
boards in Massachusetts. The provisions were simple and 
the powers of the boards were unusually large, yet the law 
was practically unused. Both boards, too, chafed under the 
restraints that prevented them from taking the initiative as 
mediators, on the ground that mediation was often productive 
of good where nothing could be accomplished by arbitration. 
In its report, the New York board stated the case as fol- 
lows : — 

The experience of six months proves conclusively that the theory 
and letter of the law, which contemplate commencement by and working 
up from a local body below, constituted voluntarily by mutual agreement 
of the parties at issue, and appeal to an established body above, will not, 
under the conditions that exist in this State, however successfully they 
might operate elsewhere, reach the end desired and objects declared in 
the title of the act to authorize a State Board of Arbitration for the 
amicable adjustment of grievances and disputes that may arise between 
employers and employees. Parties to a dispute that requires arbitra- 
tion for settlement are found in too many instances so far apart, so 
full of feeling, and so hostile, that they will not, of their own motion, 
come together and choose members of a local tribunal to whose judg- 
ment they will be willing to submit. The simple fact that, notwith- 
standing publication and commendation of the law by the press, and 
the distribution among employers and employees of twenty thousand 
circulars calling attention to its provisions, together with twenty thou- 
sand copies of a thirty-two-page pamphlet presenting the views of many 
recognized authorities on questions of capital and labor, commending 
arbitration as the best means of settling disagreements in the various 
fields of industry [see appendix], not a single case, in accordance with 
the letter of the act, has been reported, would seem to be sufficient to 
settle that point. On the other hand, the working of the board in re- 
verse order, without the law, and clothed with only the prestige of hav- 
ing been created by the State for purposes of arbitration, has accom- 
plished much. . . . 

From what has been observed, belief is warranted that Mediation, in 
the name and by the authority of the State, at the outset of a difficulty, 
is in some cases and in many respects more important than Arbitration 
after a difficulty has grown to large proportions or reached the final divi- 
sion stage. 

In accordance with the suggestions of this report, a new 
act was passed at the beginning of this year, creating a State 
Board of Arbitration and Mediation, with increased powers. 
The present act embodies most of the provisions of the old 
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one, and simplifies some of them. The right of appeal from 
the local boards still exists, but the parties may elect to sub- 
mit to the State board in the first instance. It is further 
provided that — 

Whenever a strike or lockout shall occur or is seriously threatened in 
any part of the State, and shall come to the knowledge of the board, it 
shall be their duty, and they are hereby directed to proceed, as soon as 
practicable, to the locality of such strike or lockout, and put themselves 
in communication with the parties to such controversy, and endeavor 
by mediation to effect an amicable settlement of such controversy; and, 
if in their judgment it is deemed best to inquire into the cause or causes 
of such controversy, to that end the board are hereby authorized to 
subpoena witnesses, compel their attendance, and send for persons and 
papers, in like manner and with the same powers as they are authorized 
to do by the seventh section of this act. 

A similar provision for mediation has been added to the 
arbitration act by the Massachusetts General Court, together 
with other amendments of less importance. The act as 
amended still contains the rather anomalous provision that the 
local boards shall, in respect to matters referred to them, 
"have and exercise all the powers which the State board 
might have and exercise." The probability that any such 
formidable rivals of the State board will ever be created is 
greatly diminished, however, by a clause entitling the local 
arbitrators to receive from the treasury of the town or 
city in which the controversy exists, if such payment is ap- 
proved in writing by the mayor or the selectmen, " the sum 
of three dollars for each day of actual service, not exceeding 
ten days for one arbitration." It is also provided that, when- 
ever "it is made to appear" to the mayor of a city or the 
selectmen of a town that a strike or lockout is seriously 
threatened or has actually occurred, the State board shall 
be notified immediately. 

Two States, then, are fairly committed to a new form of 
State intervention. In Massachusetts, at least, there was 
vigorous opposition to the change. Men who had no objec- 
tion to a board that should come when it was wanted had 
decided objections to a board which could come whether it 
was wanted or not. They thought it an intolerable menace 
to business privacy that they should be liable to be summoned 
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before a tribunal and forced to submit books and papers relat- 
ing to their business for its inspection, at the instances of men 
whose names the tribunal was not permitted to disclose. The 
actual effect of the new provisions cannot yet be predicted. 
In New York there have been no reports of new cases since 
the passage of the law. In Massachusetts, three recent cases 
are reported, — one a hearing of minor importance, and an- 
other a response to a notice received June 15 of a lockout in 
Worcester. The latter difficulty was of long standing; and 
inquiry developed the fact that the manufacturers involved 
were not in the least disposed to recede from the position they 
had taken in posting notices that their factories will "here- 
after be open only to such operatives as will agree to deal 
individually with the firm or its accredited representative." 
The board was also of opinion that at this late stage in the 
controversy it could be of no assistance to either party. The 
remaining decision was published June 22, in the case of a 
non-union bricklayer in Cambridge, who complained that he 
and his associates were threatened with discharge because 
they did not belong to a certain association. There was no 
" dispute or controversy " as to wages or quality of work, such 
as is contemplated by the statute. The action of the em- 
ployer was simply due to the alleged difficulty of securing 
enough workmen to carry on his business who would consent 
to work with non-union men ; and this difficulty had reluc- 
tantly convinced him of the necessity of discharging satisfac- 
tory workmen, most of whom had been in his employ for ten 
years. At the hearing, the matter was fully investigated ; but, 
" in the opinion of the board, no facts have been shown in this 
case that render necessary the action proposed by the em- 
ployer." 

Whatever the result of arbitration and mediation, as now 
combined, there can be little question as to the practical fail- 
ure of the laws as they previously existed. It would doubtless 
be easy to err in placing a purely quantitative estimate upon 
the work done. The quality of the work, the prestige which 
a principle like arbitration is supposed to gain from legislative 
recognition, and the valuable experience acquired are all to 
be taken into consideration; yet the almost unvarying testi- 
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mony under such varied conditions would seem conclusive as 
to the worthless character of the provisions for local boards. 
There have been elaborate laws, and laws that did little more 
than suggest a special application of generally recognized prin- 
ciples of arbitration ; but the former have been charged with 
"red tape" and the latter with informality. Pennsylvania 
has found her law unsatisfactory in three trials, and one report 
of a local board has been presented to the Massachusetts State 
board. The other States in question have treated the pro- 
visions as practically worthless from the start. 

It is noticeable, too, that this neglect cannot be laid wholly 
to a general apathy on the question of arbitration ; for in some 
States — notably, Pennsylvania, Ohio, and New Jersey — the 
neglect of the statute has been accompanied by an increased 
and well-organized interest in private arbitration. Many 
things have undoubtedly contributed to these results, but it 
seems not improbable that behind them all is a manly Anglo- 
Saxon preference for conducting private business without any 
unnecessary assistance from the State. 

The success of the permanent boards may still be regarded 
as an open question; but the practical abandonment of the 
original plan of arbitration is significant of a tendency on the 
part of the State to interfere, " whether it is wanted or not." 
" Compulsory arbitration," if it is not a contradiction in terms, 
is probably impossible in practice. The opinions to this effect 
quoted from Pennsylvania and Ohio seem also to accord with 
the general verdict as to the relative value of the English arbi- 
tration laws, and they far outweigh the prejudice in favor of 
compulsion among the " employees of the corporations " in Kan- 
sas. A mild sort of coercion in the form of public sentiment 
is, however, indirectly brought to bear by the amendments to 
the Massachusetts and New York laws, which provide that 
State boards may investigate the causes of a controversy 
and publish a report assigning the " responsibility or blame " 
to the guilty party. It will be interesting, therefore, to 
observe how far the fear of unenviable notoriety will have a 
desirable effect. 

Edward Cummings. 



